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ABSTRACT

In the process of implementing a construction project, it is necessary to meet numerous requirements imposed
on investors by regulations related to broadly understood environmental protection, which are significant for
the vast majority of investment processes. For obvious reasons, the environment, understood as all natural
elements, is not subject to geopolitical division principles. Therefore, the issue of international cooperation
between states in the field of environmental protection is becoming increasingly important. One of its major
tools is the procedure for transboundary environmental impact assessment in the Polish legal order. The article
presents regulations applying to the strategic environmental impact assessment and verification of the environ-
mental effects of project implementation. The complex nature of the indicated regulations, as well as their non-
uniform application by entities issuing administrative decisions may directly contribute not only to delays in
implementing an investment project, but also to a significant increase in its costs. It should also be remembered
that strict compliance with these requirements is a necessary condition for the participation of Community funds

in the implementation of a specific project.
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INTRODUCTION

The implementation of an investment project
is a complicated and difficult process. In addition
to technical issues, it requires the fulfilment of
numerous legal requirements, which result direct-
ly from statutory regulations or from individual
administrative decisions issued with respect to
investors by competent public administration au-
thorities. The matter of utmost importance in the
process of implementing a construction project
is the obligation to meet numerous requirements
imposed on investors by regulations related to
broadly understood environmental protection.
Environmental impact assessment procedures
should be considered a basic legal instrument in
this respect. Environmental Impact Assessment
(EIA) is arguably the world’s most widespread
environmental policy tool (Fonseca et al. 2017)

and is now recognized as a global norm in interna-
tional environmental law (Yang 2018). EIA is un-
derstood as a multidisciplinary tool that attempts
to predict the various impacts a project will have
upon its surroundings, including the biophysi-
cal, social and health environments (Loomisa
and Dziedzic 2018). Despite its subjective nature
(Cashmore et al. 2008), most authors agree that
EIA effectiveness is multidimensional and plural
in nature (Rozema and Bond 2015).

According to data collected by the European
Commission, approximately 16,000 EIAs are
conducted each year across the EU-27 for dif-
ferent types of projects, including infrastructure
(i.e., energy, transport, waste and wastewater
treatment) and industrial and urban develop-
ment (Larrey-Lassalle et al. 2017). The basic le-
gal act regarding this issue in Polish law is the
Act on Making Available Information about the
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Environment and its Protection, the Public’s Par-
ticipation in Environmental Protection, as well as
on Environmental Impact Assessments of 3 Oc-
tober 2008 (“AEIA”). The regulations contained
in the text of the above Act are the result of the
implementation of Community legal provisions,
which include: Directive 2011/92/EU of 13 De-
cember 2011 on the assessment of the effects of
certain public and private projects on the environ-
ment (Official Journal of the EU L. 2012.26.1)
and Directive 2001/42/EC of 27 June 2001 on
the assessment of the effects of certain plans and
programs on the environment (Official Journal of
the EU L. 2001.197.30). Both Community and
Polish legal regulations adopt a similar division
of environmental impact assessment procedures.
Consequently, there are the following: strategic
environmental impact assessment, environmen-
tal impact assessment of projects, environmental
impact re-assessment of projects, area impact as-
sessment Natura 2000 and transboundary envi-
ronmental impact assessment, which procedure is
the subject of the considerations contained in this
article. There is no doubt that a particular invest-
ment project or the implementation of a policy,
strategy or program may directly or indirectly
affect the territory of another country. For this
reason, international cooperation regarding envi-
ronmental issues is a matter of utmost importance.
The literature emphasizes that its task is to create
compromise solutions, combining the principle of
sovereignty of states, which is the basis of interna-
tional law, with the necessity of using the shared
environment and the need for socio-economic de-
velopment (Ciechanowicz-McLean 2015).

TRANSBOUNDARY ENVIRONMENTAL
IMPACT ASSESSMENT IN POLISH LAW

Large-scale industrial or infrastructure
projects frequently pose significant environ-
mental impacts which are mostly not limited
to the local scale. These are determined by the
implementation of an environmental impact as-
sessment (Albrecht 2008). Issues related to en-
vironmental impact in the Polish legal order are
subject to the regulation of Section VI of AEIA
(articles 104—120), as well as external sources of
law, i.e. in particular the Convention of 25 Febru-
ary 1991 on transboundary environmental impact
assessment and possible bilateral agreements,
i.e. bilateral agreements concluded between the
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Republic of Poland and another state. A bilateral
agreement with a clear definition of the authori-
ties, their roles and tasks, organizations of public
participation, and other aspects will diminish the
pressures around the application (De Boer 1999).
It is worth noting that the rules of conduct con-
tained in the latter, and, in particular, the ones re-
garding dispute settlement may differ from those
arising from multilateral agreements. A central
component of EIA processes and one that strongly
affects quality performance is scoping — deciding
what issues and impacts are included or excluded
in an EIA and how these are addressed (Kagstrom
2016). Proceedings in the discussed area may be
conducted as part of the analysis of transboundary
environmental impact in the field of strategic en-
vironmental impact assessment or environmental
assessment of the effects of a project. The subject
of the second of these proceedings may be any
contemplated investment project the implementa-
tion of which is likely to have a transboundary
impact. The common feature of both procedures
is the approach to the issue of administration bod-
ies competence, which is different than in the case
of other types of environmental impact assess-
ments. This is, of course, due to their specificity,
involving the need to conduct proceedings with
the participation of another state’s authorities. For
obvious reasons, these proceedings should not
be conducted by the bodies of local government
units or the Regional Director for Environmental
Protection (RDEP). The competent body in the
case of this type of proceedings in the Polish legal
order is the General Director for Environmental
Protection (GDEP), who makes appropriate ar-
rangements with a foreign country authority. The
type and scope of the competence of the latter are
determined by the internal legal regulations of a
given country, which are usually confirmed by a
bilateral agreement.

PROCEDURE FOR THE STRATEGIC
ENVIRONMENTAL IMPACT ASSESSMENT

The legal grounds for initiating proceedings on
the assessment of transboundary impacts conduct-
ed as part of the strategic environmental assess-
ment are set out in the provisions of Article 104
clause 1 and 2, in connection with art. 46 and 47
of AEIA. Consequently, the basic condition to be
considered is the possibility of a significant trans-
boundary environmental impact, originating on the
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territory of the Republic of Poland, as a result of
the implementation of documents the catalogue of
which is included in art. 46 and 47 of AEIA. The
latter relate in particular to national, provincial and
municipal acts on spatial policy (the concept of
spatial development of the country, the voivodship
spatial development plan, the study of conditions
and directions of spatial development, the local
spatial development plan), regional development
strategies, as well as all kinds of documents con-
taining plans or programs of infrastructure projects
related to a specific sector of the economy, which
have been adopted by state and local government
administration bodies. A relevant request to initiate
this type of proceedings may be submitted by both
the administrative body developing a specific draft
policy, strategy or plan, as well as at the request
of the country whose territory may be affected by
the implementation of a specific project. In both
cases indicated above, the authority conducting the
proceedings is GDEP. The flowchart of the strate-
gic environmental assessment procedure has been
presented in Figure 1.

Statutory regulations (Article 113(1) of AEIA)
expressis verbis require entities that prepare
documents to immediately notify the General
Director for Environmental Protection of the

possibility of a transboundary impact as a result
of implementing a given strategy or plan. Beside
the notification, it is also necessary to provide a
draft document together with an environmental
impact forecast, which, in turn, obliges GDEP to
immediately communicate this fact to the com-
petent authorities of the country affected by a po-
tential transboundary impact. This obligation also
involves the transfer of relevant, previously re-
ceived documentation. It is worth noting that this
obligation arises not only from AEIA regulations,
but also from Community legislation. Obviously,
the latter applies to the Member States of the Eu-
ropean Union. Its analogous application to other
countries may result from a bilateral international
agreement. Interestingly, the Act (Article 113(2))
does not require the entire documentation to be
submitted in the official language of a foreign
country. It is necessary to translate only those
fragments that will enable conducting a trans-
boundary impact assessment. The further course
of the proceedings depends on the stance ex-
pressed by the foreign state authority in response
to the GDEP notification. Together with the latter,
this authority sets a deadline for a given coun-
try’s response regarding its interest in participat-
ing in the proceedings related to transboundary
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in art. 57 and 58 of AEIA
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Figure 1. Flowchart of the strategic environmental assessment procedure
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environmental impact. The further course of the
proceedings is determined by the answer given.
In the event the authority of another country no-
tifies the General Director that it is interested
in participating in the proceedings, the latter is
obliged to make relevant arrangements concern-
ing the dates of the procedure, taking into con-
sideration the necessity to hold public consulta-
tions, as well as making sure that other bodies
and institutions will take part in the proceedings.
It should be noted that GDEP is obliged to make
appropriate arrangements with both the entity
conducting the strategic environmental assess-
ment and the authority of another country.

The analysis of the provisions of the Act
clearly demonstrates that the General Director for
Environmental Protection in the described pro-
ceedings fulfils primarily a coordination function.
Such a conclusion can be drawn on the basis of
regulations regarding cross-border consultations,
which should be considered the most important
element of the ongoing proceedings. AEIA, in
the content of art. 115(1), clearly indicates that
the procedure for international arrangements is in
principle carried out by the body conducting the
strategic environmental assessment. At the same
time, pursuant to the provisions of the Act, they
can be taken over by the General Director if he
deems it appropriate due to the importance and
complexity of the case. The purpose of the con-
sultation procedure is to eliminate or reduce the
transboundary impact. It should be emphasized
that the position of foreign state authorities pre-
sented in the procedure is not binding on Polish
public administration bodies, as it is expressed
only in the form of opinions. However, it is im-
portant for finishing the proceedings related to the
adoption of a strategic environmental impact as-
sessment in the Polish internal legal order. It re-
sults directly from the regulation of art. 116 sec-
tion 2 of AEIA, which explicitly emphasizes that
the document should not be adopted before the
conclusion of the proceedings regarding trans-
boundary environmental impact.

In the final stage of the described procedure,
GDEP forwards the documentation required by
law to the competent authorities of another coun-
try. It should include a strategic environmental
impact assessment, with particular regard to the
part that will enable the other state to find out how
the results of the transboundary environmental
impact procedure were considered and taken into
account when adopting the document.
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A similar procedure connected with the assess-
ment of environmental effects may also be initiat-
ed in relation to plans and programs, as well as in-
vestment projects planned outside the territory of
the Republic of Poland, where the effects of their
implementation may affect Poland. Similarly to
the case described above, the General Director for
Environmental Protection is the entity responsible
for coordinating activities and intermediating in
the process of consultation with foreign state au-
thorities. Having received documents containing
this type of information, GDEP is obliged to im-
mediately pass it on to the Regional Director for
Environmental Protection responsible for the area
of a potential transboundary impact. Such a solu-
tion should be considered appropriate, given the
need to conduct a thorough analysis of the submit-
ted documentation, taking into account regional
specificities. It is run by RDEP in order to estab-
lish the legitimacy of initiating the proceedings.
The further course of the proceedings in procedur-
al terms is similar to the assessment of the trans-
boundary environmental effects of documents pre-
pared on the territory of Poland. In the event the
Regional Director deems Poland’s participation in
the proceedings necessary, he is obliged to imme-
diately communicate this fact to GDEP, who, in
turn, has an obligation to inform the authorities of
another country. If an entity declares its readiness
to join the proceedings, it has to submit informa-
tion regarding the planned project to the General
Director. Next, the presented data must be passed
on to RDEP, who is obliged to carry out a number
of activities. Pursuant to the provisions of Art. 119
section 1 and 2 of AEIA, they involve in particular
conducting public consultations, if necessary, also
seeking the opinion of other bodies and institu-
tions, and next, preparing a draft stance of GDEP
on the document being the subject of the analy-
sis, which is then forwarded to another country.
Of course, the submitted RDEP arrangements are
not legally binding on the opinion of the General
Director, although it is usually based on them in
practice. The final stage of the described proce-
dure is feedback that the authorities of another
state send to GDEP, the most important element
of which is the decision on the project, plan or
strategy with particular focus on the reduction of
transboundary impacts. The General Director is
obliged to forward the received stance of RDEP
responsible for the area of a potential transbound-
ary environmental impact. The statutory obliga-
tion of the latter, resulting from art. 120(2) of
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AEIA, is to make this fact public and to provide
information on the possibilities of becoming ac-
quainted with its content.

PROCEDURE FORTHE TRANSBOUNDARY
IMPACT OF PROJECTS

Pursuant to the provisions of art. 104 clause
1 of AEIA, the subject of transboundary proceed-
ings relating to the environmental impact assess-
ment of projects are decisions that may result
in this type of impact. In addition, the legislator
specifies the catalogue of administrative acts with
respect to which it allows this type of procedure
to be conducted. Consequently, it should be stated
that the described procedure relates primarily to
decisions regarding environmental conditions. It
may also apply to other types of decisions includ-
ing building permits, permits for road investments
or public airports if the environmental impact
assessment was not carried out in the previous
proceedings related to the issue of decisions on
environmental conditions. The flowchart of the
procedure regarding the transboundary impact of
projects has been presented in Figure 2.

The decision on conducting the proceedings
is taken by the authority competent to issue a

transboundary environmental impact decision.
As a rule, this entity is the Regional Director for
Environmental Protection. In the case of con-
templated projects included in the group of en-
terprises that can always have a significant im-
pact on the environment, potential problems of
transboundary impacts should be considered by
analyzing the project information card submitted
by the investor, because the regulation of art. 69
clause 1 and 2 of AEIA clearly indicates that if
there is a possibility of a transboundary environ-
mental impact of a given investment project, he
is obliged to submit an application for determin-
ing the scope of the relevant report. On the other
hand, in the case of contemplated projects which
have been found to hold the potential for exert-
ing a significant impact on the environment, the
proceedings in relation to transboundary impacts
depend on the administrative body’s decision re-
garding the necessity and scope of the report on
the environmental impact assessment.

Apart from RDEP, the request to conduct the
proceedings in question can be made by another
EU Member State. It should be emphasized that
the entity conducting the proceedings is bound by
this type of request and must take into account
potential transboundary impacts while examining
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Figure 2. Flowchart of the procedure regarding the transboundary impact of projects
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The consideration of possible transboundary
impacts in the course of the ongoing environ-
mental impact assessment procedure is in the
form of a provision. Of course, one can lodge an
ordinary appeal against the latter in the form of
a complaint. At the same time, upon the issue of
the decision, pursuant to the provisions of Art.
108 section 1 AEIA, the authority determines
the scope of documentation necessary to conduct
the procedure, and then imposes the obligation
to prepare it on the organizational unit report-
ing the intention to implement the investment.
The said obligation usually involves translating
the documentation into the official language of
the country affected by the potential transbound-
ary impact. The documentation submitted by the
entity should contain, in particular, an informa-
tion card for the project and a part of the report
on the environmental impact of the project that
will allow another country to assess the potential
transboundary impact.

As in the case of proceedings related to stra-
tegic environmental assessment, the entity coor-
dinating activities in the field of cooperation with
relevant foreign state authorities is the General
Director for Environmental Protection. Having re-
ceived information about a potential transbound-
ary impact of a project, GDEP notifies the state
on the territory of which the impact may occur
by submitting the documentation prepared and
translated by the investor as required by law. The
reaction of the authorities of a foreign state to the
submitted notification may be twofold. It may not
express interest in participating in the proceed-
ings, which makes them irrelevant, or declare its
intention to participate, which necessitates agree-
ing the dates of individual stages of the proceed-
ings, taking into account the need to ensure the
participation of relevant entities and the society
of the country concerned. The key element of the
conducted proceedings are international consulta-
tions aimed at establishing measures to eliminate
or reduce the transboundary environmental im-
pact. As a rule, it is carried out by an administra-
tive body conducting the environmental impact
assessment of the project, unless GDEP, consid-
ering the importance or complexity of the case,
decides that it is necessary to take over this duty.
As part of the proceedings, representatives of the
country affected by a potential transboundary
impact are entitled to submit comments and mo-
tions. AEIA regulations (Article 111 paragraph 2)
require entities conducting proceedings to take
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them into account when issuing an administra-
tive decision. Its issuance results in the need to
notify the authorities of the state participating
in the procedure, which is the responsibility of
GDEP. When submitting the document regarding
the settlement of the case, this authority should
additionally submit the decision translated by the
applicant in the part which shows the other state
how the results of the transboundary environmen-
tal impact proceedings were taken into account
when issuing the decision.

It is worth noting that the resolution of the is-
sue discussed is relevant to the implementation of
the contemplated investment as a whole. This is
due to the fact that the decision on the implementa-
tion of the project cannot be issued before the end
of the procedure relating to transboundary impacts.

CONCLUSIONS

In recent years there has been a growing inter-
est in issues related to the necessity of intensify-
ing international cooperation in the field of envi-
ronmental protection. It is particularly facilitated
by actions taken by the United Nations or EU
Member States. A good example of an institution-
alized form of international cooperation can also
be the procedure for transboundary environmen-
tal impact assessment discussed in this article.

It seems that the need to include this type of
legal instrument as an element of an investment
project assessment results from the specific na-
ture of the conducted procedure, which, as a rule,
is conducted on the basis of the provisions of the
Code of Administrative Procedure in force in the
country having jurisdiction over the place of the
contemplated investment project, with the par-
ticipation of natural or legal persons residing or
having their registered office on the territory of a
given country.

At the same time, it should be taken into ac-
count that the effects of planned activities may
often be transboundary in nature. Taking into ac-
count this type of impact results in allowing for-
eign entities to participate in the environmental
procedure as its party, as well as granting them
the right to submit applications and evidence to
support them. This allows minimizing the nega-
tive environmental effects of the investment ac-
tivities carried out at the design stage.

It can therefore be concluded that the pro-
cedure of transboundary environmental impact
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assessment is an excellent example of the prac-
tical implementation of the standard formulat-
ed in art. 191 paragraph 2 of the Treaty on the
Functioning of the European Union, according
to which the Union’s environmental policy is
based on the precautionary principle and the
principle of preventive action. EIA is therefore
an essential tool to improve the quality of infor-
mation which is presented to decision makers
and which guide them in view of taking deci-
sions that minimize adverse impacts on the en-
vironment (Hunter et al. 2010).
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